Elements of a Prima facie case of Negligence

1. Existence of duty

2. Breach of duty

3. Cause in fact

4. Proximate cause

5. Damage or injury to Plaintiff

· Tort - a civil wrong, or wrongful act, whether intentional or accidental, from which injury occurs to another. Torts include all negligence cases as well as intentional wrongs which result in harm.
· Negligence – Failure to exercise the degree of care considered reasonable under the circumstances, resulting in an unintended injury to another party.
· Duty - A legal obligation that entails mandatory conduct or performance.
Rules in Restatements on Duty:

1. If one undertakes voluntarily to rescue, one must do so with reasonable care.

2. One who undertakes to rescue cannot leave someone worse off than before they were when you started to rescue them

3. Abandoning a rescue effort isn’t the same thing as acting unreasonably during the rescue.

· CAN abandon a rescue effort UNLESS the person you’re rescuing is in imminent danger and you rescuing would be reasonable 

4. Can not after rescuing, reharm the person

5. Interference with rescue efforts is not allowed

· Liability - Legally obligated; responsible
· Proximate Cause - An act from which an injury results as a natural, direct, uninterrupted consequence and without which the injury would not have occurred; the primary cause of an injury
· Foreseeability - The facility to perceive, know in advance, or reasonably anticipate that damage or injury will probably ensue from acts or omissions.
· Due Diligence/Care - the conduct that a reasonable man or woman will exercise in a particular situation, in looking out for the safety of others. If one uses due care then an injured party cannot prove negligence. This is one of those nebulous standards by which negligence is tested. Each juror has to determine what a "reasonable" man or woman would do
· Reasonable Care - the degree of caution and concern for the safety of himself/herself and others an ordinarily prudent and rational person would use in the circumstances. This is a subjective test of determining if a person is negligent, meaning he/she did not exercise reasonable care.
NOTE – sometimes elevated standard of care for those with special knowledge

· Reckless - careless to the point of being heedless of the consequences ("grossly" negligent).
· Ability to Pay – common sense but important when it comes to lawsuits.  It is not worth the plaintiff’s time to get a judgment they can’t enforce. 
· Damage - Monetary compensation that is awarded by a court in a civil action to an individual who has been injured through the wrongful conduct of another party.

· Compensatory – damages for all the natural and direct consequences of the defendant's wrongful act. Remote consequences of a defendant's act or omission cannot form the basis for an award of compensatory damages.
· Nominal - generally recoverable by a plaintiff who successfully establishes that he or she has suffered an injury caused by the wrongful conduct of a defendant, but cannot offer proof of a loss that can be compensated. 
· Punitive - exemplary damages, may be awarded to a plaintiff in addition to compensatory damages when a defendant's conduct is particularly willful, wanton, malicious, vindictive, or oppressive. Punitive damages are awarded not as compensation, but to punish the wrongdoer and to act as a deterrent to others who might engage in similar conduct.
· Liquidated Damages - compensation agreed upon by the parties entering into a contract
Legal v. Ethical/Moral Issues and Concerns

